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Re: Proposed Water Compact with the Confederated Salish &KootenaiTribes/^J
Dear Members ofthe Flathead County Commission:

Thank you for your letter ofJanuary 8,2015, concerning the proposed water compact vjjth the
Confederated Salish &Kootenai Tribes (CSKT). In 1979, foe legislature created the MontanaReserved
Water Rights Compact Commission for the purpose ofestablishing water compacts to settle tribal and
federal claims to waterwithin the boundaries of this state. The Commission has successful negotiated
18 ofthese federal and tribal water compacts. The compact with theP^T'S^e last of4ese comparts
and has undergone years ofnegotiation, legal and technical work, and public "™rvemenL In 2014, M
parties reopened negotiations to work through several issues raised during the 2013 stetc legislate
session, and on December 11,2014, the parties came to agreement on these Issues. The Compact will be
presented to the 2015 state legislature for approval.

Some ofthe key improvements to the renegotiated Compact include (1) water deliveryer^ements that
run with the land for irrigators receiving water through the Flathead Indian Irrigation Project; (2 anew
technical team with irrigator representation that will ensure irrigation needs are met while fuffillhig the
insiream flow requirements ofthe Tribes; and (3) local government participation mnominating the
appointees who will represent the State on the water administrationboard that will manage water
permitting on the Flathead Reservation. These changes respond directly to questions raised during the
2013 session and through disoussions with stakeholders.

Ihave attached to this letteramemorandum from my chief legal counsel responding to the various
concerns you have raised. Ibelieve- based on my engagement with this issue over the course ofthe last
two years -that many ofyour concerns are rooted in significant misunderstandings about the Compact
As the memorandum makes clear, the Compact protects the homes, businesses, and communities of
Flathead County. Ihave reviewed both the Compact and the attached memorandum with Attorney
General Tim Fox, and he agrees with my conclusions. Iwould hope that you reconsider your opposition.

The negotiations have resulted in afeir compromise which protects the interests ofthoparties and
stakeholders. Iwould not support an agreement that did otherwise.

Sincerely,

3.406 P. 2

Angela McLean
Lt. Governor
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Letter from the Flathead County Commission concerning the proposed water
compact with the Confederated Salish &Kootenai Tribes
January 19,2015

memorandum

Angela McLean
Lt. Governor
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Fl STIKAD COUriTY
| COMMISS10HERS

On January 12,2015. the Governor's Office received aletter from the Flathead County
Conmiission (FCC), express^orm^ a t
Confederated Salish &Kootenai Tribes (CSKT) and the State ofMontana. You have asked that
Iprepare amemorandum responding to the concerns expressed by the FCC. Ido not believe that
the County's opposition to the Compact is well-founded, for both legal and factual; reasons.

(1) The County has expressed concern that the proposed Compact is the only compact
inMontana to include off-reservation water rights.

Response: First, it is important to note at the outset that CSKT has, as part ofthe proposed
Compact, agreed to cede the vast majority ofits off-reservationwater rights claims. These
claims cover about halfthe state and would, ifpressed by CSKT, result in significant disruption
to the statewide water adjudication proceedings. Instead, the Compact recognize$|8 off-
reservation water rights to be held by CSKT and 14 to bo held jointly by CSKT arid the State.
CSKT has agreed to exercise these rights pursuant to carefully crafted limitations.which mitigate,
or eliminateimpactsto existingwaterusers.

It is correct that the proposed water compact with CSKT is the only compact to include off-
reservation water rights derived from treaty fishing rights. The reason for the inclusion ofthis
type ofoff-reservation right is very straight forward - CSKT is the only Tribe in Montana to
have entered into a"Stevens Treaty." The Hellgate Treaty is one ofseveral treaties that were
negotiated in the 1850s between the United State federal government and the Tribes located
within the Columbia River basin ofthe Pacific Northwest. These treaties, negotiated by federal
territorial governor Isaac Stevens, have been held by the U.S. Supreme Court to preserve
meaiungful off-reservation fishing rights fortribes, U.S, v. Winans, 198 U.S. 371 (1905);

State Capttol • P.O. Box200801 • Helena, Montana 59620-0801
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658 (1979). Because CSKT is the only Tribe inMontana to have entered into aStevewTreaty,
the proposed Compact is the only compact in Montara to moludefi^ type ofright

<2) The FCC writes that the Compact «-*>r the first time- grants these qff-
reservationwaterrights to atribe, which is anew type ofwater right, and not
supported bytheTreaty ofHellgate."

Response: Again,, because CSKT is nteordyTOl»mMortoawim aSteveiis Treaty, U
Mows that this Compact is the first timethis type ofoff-reservation waterlightb|s been
mcludedmastate-taWwatercompaet However, the assertionthat these rights are a"newtype
ofwater right" and that they are "not supportedby the Treaty ofHeflgate" is legally incorrect

Instream flow rights for fisheries havebeenrewgmzed asawater rigW wider|K>m state atri
federal law. In the context ofthe Montana statewide water adjudication proceedings, itiswell-
established that instceam flow rights maybe decreed to protect fisheries, for both state and tribal
purposes, fry-ff.i fr ^mi^mIRiverAdiudication.2002MT216(2002Xholdmgthata
"beneficial use" under the Montana Water Use Artincludes nott-consunxptive instreamuses for
fish); Greelvv.CSKT.etal.. 219 Mont 76 (1985)(finding thatatribal reserved right tor fishing
"consists ofthe right to prevent other appropriators from deleting the stream waters below a
protected level inanvareawhere the non-consumptiveright applies"); Montana T^out Unlimited
v. Beaverhead Water Co„ 2011MT151 (2011) (holding that MTU could file objections indie
Montana statewidewater adjudication toenhance the water available for fish habitat).

The federal courts have also recognized tribal uistream flow riguts toprotert fisheries. The
Ninth Circuit Court ofAppeals, inadecision dealing specifically with CSKT and the Flathead
Joint Board ofControl, has held, 'To the extentnutthe Tribes heredid exercise aboriginal
ffcnfrg "g"*, *hft JttMiy language clearly preserved those rights, and the water needed for them.
The priority date oftime immemorial obviously predates all competing right asserted bythe Joint
Board for the irrigators inthis case." Flaihead Joint Board ofControl v.United States. 832 F.2d
1127,1131 (1987). See also. f***r* P^lmrtationDist. v. SunvsideValley Int. ifat. 763 F.2d
1032 (9th Cir. 1985)(affirmingthe request ofthe Yakima Nation, pursuant toits Stevens Treaty,
torelease water from areservoir topreserve salmon eggs threatened bylow post-irrigation
seasonwater flows).

These legal precedents establish that (1) Stevens Treaty Tribes, specifically mcludingthe
Hellgate Treaty of1855, have off-reservation fishing rights; (2) these rights are substantive and
continue toexist; (3) beneficial uses inMontana include instream flows for fisheries; and (4) a
tribal reserved right for fishing includes the right to"prevent other appropriators from depleting
the stream waters below aprotected level inany areawhere the non-consumptive right applies."
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Cjte^219Montat93. Whfle it is true that acourthas not yetao^^
CSKTs off*eservation water rights as derived from ihe Hellgate Treaty, based on the language
ofexisting legal precedent it is likely thattheTribes' claims to off-reservationins ream flow
rights willbe upheldby both federal and state courts. It is therefore necessary for i-~——'
address off-reservationrights.

he compactto

(3) The FCC has expressed concern that the proposedC^actquantifier
than other state-tribal compacts.

more water

Response: FirBt, the v^aterresources on the Flalhe^
greatermanonanyotherreservationmMontaaa. It thereforemakes sense foat the Compact
would needto deal with greater volumes ofwater. Second, instream flow rights are different
from consumptive use rights, both inhowtheyate used and howmey are quantified, bstream
flow rights require thatacertain amount ofwater renuunm streams, rivers and lal^
fisheries and for other purposes. These rights ate measmed notmacre feet diverted, but in water
flow (typically cubic feet per second) pastadesignated pointmaspeeffic reach ofwater.
Consumptive use rights divert water outofstreams, rivers and lakes for irrigation and other
purposes. These rights are often measured macro feet ofvrater diverted over aspecifictime
period. Instream flow rights are not the equivalentofconsumptive use rights because the Tribes
are notable toremove this water from its source for consumptiveuse, and me sarte water that
satisfies an instream flow right at one pointonthe stream can satisfy another instream flow oi
consumptive use right lower inthe watershed. The FCX'sassertiori that the (impact reserves an
average of6,827 acre feet ofwater per tribal memberapparentlyrolls the two forms ofwater
right together in order to produce inflated numbers, and counts instream flow water that satisfies
multiple rights multiple times including non-Indian water rights. Further, the chart attached to
the FCC's letter contains noinformation as tou»methoo!ology behind itecalculations 8nd is
therefore impossible to assess for accuracy.

(4) The FCC writes that theCompactwill have"dire consequences to our citizens and
businesses that ownproperty andlivein Flathead Courty."

Response: The FCC has not provided any reason or facts to sujjport this statement ha truth,
the Compact protects the citizens and busmc^ses ofFlathead County. CSKT has recognized
water rights, both consumptive and non-consumptive, that are senior toall otherwater rights.
Without the Compact, CSKT will be able to "call" any non-tribaluser ofwater, including water
for homes, businesses, cities and towns, and firms both on and offthe Reservation, including
Flathead County. With the Compact, all non-irrigation water users are completely protected
from Tribal calls, including the homes, businesses and towns in Flathead CountyjArticle HLG.
ofthe proposed Compact states as follows: The Tribes, on behalfofthemselves and the users of
any portion oftheTribal Water Right set form inthis Compact, and theUnh^ Satesagree to
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relinquish their right to exercise the Tribal Water Right to make aCaU against any Water Right
Arising Under State Lawwhose purposes) do(es) not include irrigation." The Compact also
includes significant protections for the irrigators served by the Flathead Indian trig stioa Project,
including awater delivery entitlement for irrigators that are mcompliance witiil^ertrdes and
a$30 million fund tooffset pumpingcosts associated with Compact implementatio: l and low
water years andtofund water measurement, on-farm efficiency, groundwatermitig*tion, and
other projects. Without the Conmact, Project irrigators wiU be subject tocafl byCSKT and vdll
receive nofending tocompletemuch needed project repairs or obtain additional witer intimes
ofshortage.

(5) TheFCC writesthatit objects to"Montana taxpayers writing a checkto theCSKT
for S55 million."

Response: I would point outthat $42 million oftheproposed $55 million fund ngpackage
iscomprised offendsthat directly benefit Flathead Indian Irrigation Project irrigators, who are
primarily non-Indian. Morefending forIrrigation Project hifiastructure improvement wuT come
through thefederal ratification oftheCompact In objecting tothe funding proposed to support
the Compact, the FCC is objecting to badly needed improvements to theirrigation infrastructure
relied upon by irrigators in the Flathead River drainage belowthe Lake. The FCC ^ also
objecting to the fending necessary to pumpadditional watwinto ther^je«
uses. Further, state monetary contributions to state-tribal water compacts donot represent an
assumptionofstate responsibility to"support thetribes." Rather, state contributions are made
because compacts represent the sertttement ofKtigation that would otherwise result in fewer or no
protections forjuniorwaterusers andultimatelybe fir costlier to pursue, forboth the state and
impacted water users. '

(6) The FCC has expressedconcernthat the proposed Compact"may not complywith
Article IX ofthe Montana Constitution."

Response: Again, theFCC has notprovided any reasoning orfacts to support1lisstatement
Article EX ofthestate Constitution consists of7 sections. Section 3, whichhas foui subparts,
pertains to waterrights. My assumption is thatFCC's concemrefers to part4 ofSection3,
concerning watBr administration. Part 4requires that the legislature provide for thej
administration, controlandregulation ofwaterrights and establish a centralized records system.
Since 1996, there hasbeenawater administration voidfor everyone livingand doing business on
the Flathead Indian Reservation. In that year, the Montana Supreme Court decided patthe
DNRC couldno longer process newwater use applications ontheFlathead Reservation, pending
quantification ofthe Tribes' water rights. A later case madeclear thattins applied to both
surface and ground water. Matter ofBeneficial Water Uaa Pai-mit, 278 Mont 50(1996); Salish
&Kootenai Tribes v. Stults. 2002 MT 280. Thisvoidhas created legal uncertainty with regard
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towaterdevelopmemandhasirm The Compact, mproviding a
water adnunistration framework, ends this 18 year adnnnistrativevcM
Reservation into compliance with Artiole DC ofthe Constitution. The unitary management
approach is the most effident a&nmistrative method for water management ontbi Reservation
and meets the state's obligation to comply wimboto Article Katid our teA^ Jaw obligation
recognizetaT)altreatyrignts. ^, ^a, State v. Shook. 2002 MT 347. Further, the Compact
requires that waterrighte managed under ti^
centralized database managedbythe DNRC. Compact, ArticleW.K..

(7) The FCC has requested five changes to the Compact.

Response:

a. The FCC requests thatthe Compact provide aspech1cttquantifi<^on"ofwater reserved
for the Reservation. The Compact already provides specific quantffic^ons ofthe Tribes'
waterright, both onand offthereservation;

i. The Tribes'consumptive use water right fixmi Flathead systemwaerisquantified
inArticle IILC.l.c., appendix 9. The Tribes have adiversion right inthe amount
of229383 acre-feet per year from Flathead Lake, the Flathead Rher, and fee
South Fork oftheFlathead River. Water that may actually bedepleted islimited
to 128458 acre-feet per year. Use ofthis waterrightmust <»mplyjwhn various
Endangered Species Actrequirements, requirements for federal dams and
reservoirs, andwith filling criteria for Flathead Lake.

ii. The water right for theFlathead Indian lrrigationProjeotiso^iantifiedatArt.
LTLCXa., appendices 3.2 through 3.7. The quantified water diverted into the
Project isspecified for each admmisteative areawithm the Irrigation Project and
varies depending onwhetherthe watery For
example, the "Pablo Feeder Canal" admmistrative area will receiw; 86,100 acre
feet inwetyears, 66,400 acre feet innormal years, and 45,700 acre feet indry
years at specified locations.

iii. Thewater right for on-reservation instream river flows isquantified atArt.
HtC.l.d., appendices 10 through 14, and ismeasured incubio feelper second at
specific locations during specifio times ofthe year. For example, fee flow rate for
Minesinger Creek from January 1toJanuary 31 is0.20 oubic feet ]>er second,
measured at LAT4r39'56.72"N LONG 114TS7.58"W. Other njon-
consumptive water uses within the reservation are quantified at Ar JQLC'e - 1,
and accompanying appendices. The water right for off-reservatios instream flows
isquantified atArt ULD andacconmanyingapperutices. The water right for
"Other Instream Flows," isquantified atArt flLC.l.d., appendix 12. These flow
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rates must acconmiodateexistuigusesandfe
water courthas issued afinal decree for the relevant basins.

b. TheFCCrequeststhattte^
eKmnuJ^utualdef^feaeX^edwaterrights. Ooa^mm^H^^^^^^
fee Compact because it is in the best interest ofBted—«lods*rf^q«^ ™
FCC^q^™
3fcpCandwhichgove^^
MontanaLeo^tiredtoactasariinstitution^
baveunresolvedissuesomc^ ™*Tra*LMII
MCA. ^mktmmMT***^™'*^^™1"^ n™***™*
defend their claims against theState.

c TheFCCrequestelhattheCompatfbeb^
' MontaonConstitution. As previously explained, tlrc

Article DC

4 TheFCCrequeststhatthesteteinonW
As previously explained, the Cfcnmact ta&t&VtotomA^m****
benefits tonon-Indian as well asIndians.

e TheFCCrequeststhataUclaimstbroff-reserv^
" Compact. As previously explained, the Tribes as part ofmeCoim^haveagreedto

cedefeevastmajoirtyoffeeiroff^ Theoff-ieservatton
claims that remain will be exercised pmm*1»Vnfa^towa^**Bta**
mtpactetoexistingwaterusers. These limitations canbe found at Art nLDtbroughG,
and accompanying appendices.


