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TUHOLSKE LAW OFFICE, P.C. RECEIVED
Jack R. Tuholske MT Bar # 2906

234 E. Pine St. SEP 27 2013

P.O. Box 7458 R, .

Missoula, MT 59807 avalli County Commissioners
Tel: (406) 396-6415

Fax: (406) 728-8445
jtuholske@gmail.com

Attorneys for Plaintiffs

MONTANA TWENTIETH FIRST JUDICIAL DISTRICT COURT, RAVALLI COUNTY

BITTERROOTERS FOR PLANNING Cause No, V3 37
IBC., a 9\—
Plaintiff and Petitioner, JAMES A, HAYNES
SUMMONS
YS.
THE BOARD OF COUNTY
COMMISSIONERS OF RAVALL]

COUNTY, a body politic and = political
subdivision of the State of Montans,

Defendant and Respondent,

THE STATE OF MONTANA SENDS GREETINGS TO THE ABOVE-NAMED
DEFENDANT The Board of County Commissioners of Ravalli County, a body politic and a
political subdivision of the State of Montana:

YOU ARE HEREBY SUMMONED to answer the Petition for Judicial Review and
Declaratory Judgment Action, which is filed in the office of the Clerk of this Court, a copy of
which is herewith served upon you, and to file your answer and serve a copy thercof upon the

Plaintiffs’ attorney within forty (40) days afier the service of this Summons, exclusive of the day
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of service; and in case of your failure to answer, judgment will be taken against you by default,

for the relief prayed for in the Petition.

. /
WITNESS my hand and seal of said Court, the /( i day of September, 2013.

SUMMONS
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TUHOLSKE LAW OFFICE, P.C.
Jack R. Tuholske MT Bar # 2906
234 E. Pine St.

P.O. Box 7458

Missoula, MT 59807 FILED

Tel: (406) 396-6415 .
Fax: (406) 728-8445 PAIGE TRAUTWEIN, CLERK
jtuholske@gmail.com SEP 102013

Attorneys for Plaintiffs ——

DEPUTY

MONTANA TWENTIETH FIRST JUDICIAL DISTRICT COURT, RAVALLI COUNTY

BITTERROOTERS FOR PLANNING Cause No. V"/3 (‘-37’2/
Inc., W J—3JAMES A. HAYNES
Plaintiff and Petitioner,
PETITION FOR JUDICIAL REVIEW
Vs, AND DECLARATORY JUDGMENT
ACTION

THE BOARD OF COUNTY
COMMISSIONERS OF RAVLLI

COUNTY, a body politic and a political
subdivision of the State of Montana,

Defendant and Respondent.

COME NOW the Plaintiffs, through counsel, and in support of their petition sceking
review of the August 14, 2013, decision of the Board of County Commissioners for Ravalli
County granting preliminary plat approval 1o the Legacy Ranch subdivision, declaratory relicf,
and their other claims and causes of action, statc and allege as follows:

INTRODUCTION
Legacy Ranch, a proposed 639 unit subdivision adjacent to the Lee Mctcalf Wildlife

Refuge, is the largest subdivision ever approved in Ravalli County. Situated in close proximity
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to the Bitterroot River and located adjacent to one of the last wildlife corridors between the
Sapphire and Bitterroot mountains, Legacy Ranch will overload local highways, degrade the
Bitterroot River, add 10 existing air pollution, tax fire and police services, and further undermine
the agricultural base of the Bittterroot Valley. It will also severely impact wildlife populations
on the Refuge, one of the last bastions of intact wildlife habitat in the rapidly developing
Bitterroot Valley.

The Commissioners failed to meet their legal duty to adequately address these problems,
in spite of the fact that hundreds of local residents - over 90% of those who spoke out - asked
for a more thorough assessment of the subdivision’s impact. The public and other government
agencies raised concerns about impacts from this subdivision and provided ample evidence to
support those concerns. The Board failed to address relevant information about subdivision
impacts. These and other failures resulted in a legally flawed decision that represents a scrious
breach of the public trust by government officials.

PARTIES

1. Bitterrooters for Planning Inc.(“BFP”) is a Montana non-profit tax-exempt
organization whose central purposes include promoting good governance, proper land use
planning and protection of the air, water, wildlife and aesthetic resources of Ravalli County.
Plaintiff’s members include individuals who are residents and property owners, in Ravalli
County, Montana, including owners of property directly adjacent to the Legacy Ranch
subdivision.

2. Members of BFP are adverscly affected and aggricved by the approval of the
preliminary plat. The development of the subdivision will degrade the air and water quality of
the Bitterroot Valley, including the Bitterroot River which is used by individuals for fishing and
floating. The subdivision will adversely impact wildlife and wildlife habitat, thercby
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diminishing the members’ enjoyment of native wildlife, and further destroying the rural and
agricultural character of the Bitterroot Valley they enjoy and seck to protect.

3. The Legacy Ranch subdivision will impair BFP members’ use and enjoyment of
the Lee Metcalf National Wildlife Refuge, because of the noise, traffic, water pollution, wildlife
mortality, and habitat disruption it will causc.

4, The Legacy Ranch subdivision will cause an increase in traffic that will make
county roads more dangcrous, threatening the safety and welfare of BFP members throughout
Western Montana. The Legacy Ranch subdivision will lower the value of BFP members’ real
property. For those members who live in close proximity, the subdivision will impair the usc and
quict cnjoyment of their real property on a regular basis.

5. The decision to approve the preliminary plat further affects BFP’s organizational
goal and purpose of promoting good governance and proper land use planning because the
decision is riddled with legal violations as alleged herein. These injuries to BFP and its members
will continue into the future, and as alleged herein, are causcd by the Defendant’s action of
approving the preliminary plat.

6. The Court can redress all of these injuries by declaring the preliminary plat
unlawful and providing relief as requested herein.

7. Defendant is the duly elected and presently scrving members of the Board of
County Commissioners of Ravalli County, Montana, herein referred to as “the Board.”

JURISDICTION and VENUE

8. This Court has jurisdiction over the parties and the subject matter of this action.

BFP is a Montana non-profit organization with numerous members who are residents of Ravalli

County, many of whom own property in Ravalli County, including property in close proximity
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and adjacent to the subdivision. Defendant is the local governing body for Ravalli County. The
proposed Legacy Ranch subdivision is located within Ravalli County, the review of which
subdivision is under the jurisdiction of the Board pursuant to the provisions of the Montana
Subdivision and Platting Act, §76-3-101, ef seq., Mont. Code Ann. (Subdivision Act), and other
statutes and local subdivision regulations. Plaintiffs also seek declaratory relief pursuant to §27-
8-101, Mont. Code Ann. The land proposed to be subdivided is in Ravalli County. Venue is
proper in Ravalli County pursuant to §76-3-625, MCA.

ALLEGATIONS COMMON TO ALL COUNTS

9. The Legacy Ranch subdivision has a Jong history preceding the present
controversy. It was first proposed in 2005 and subject to public comment and review in 2006.
Some of the same concerns raised here regarding unmitigated adverse impacts wildlife, water
and other resources were raised at that time and never addressed. The proposal was denicd based
on the County’s interim zoning regulations. The developer then sued the County in federal
court, claiming an unconstitutional taking of private property.

10.  Afier reaching a settlement with the County, the developer resubmitted the
subdivision for review in 2008. The application went through a prolonged series of deficiency
findings under the then-existing Ravalli County subdivision regulations. A November 16, 2011,
“Insufficicney” letter from the Planning Department noted numerous deficiencies related to water
quality and quantity, wildlife, traffic, and other impacts. The Planning Department also
suggested the applicant delay proceedings pending the enactment of new subdivision regulations,
and provided several examples of how it anticipated the new regulations would be more
favorable to the developer. These are not in the records provided by the Planning Department.

On May 15, 2012 another deficiency latter was sent to the developer.

PETITION FOR REVIEW
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11. On May 12, 2012, the Applicant sent a letter to the Planning Depariment
requesting sufficiency review by Planning Department under the new regulations expected 1o go
into effect in June, 2012. The new subdivision regulations were adopted on June 4, 2012. The
Planning Department unlawfully and arbitrarily switched its review to the new regulations in
order 1o favor the needs of the developer.

12.  The Planning Department continued 10 issue deficiency letters even under the new
planning regulations. However, on November 16, 2012, the Planning Department wrote to the
Applicant indicating its willingness to drop most of its outstanding deficiency issues. The letter
referred to a discussion between the developer and Planning Department Administrator Terry
Nelson, although the record contains no notes of that discussion. Subsequently the Planning
Department arbitrarily and unlawfully removed all environmental deficiencies except for
requesting a list of identified plant species.

13.  On December 3, 2012 the Planning Board issued a letter finding the preliminary
plat application to be complete despite the earlier insufficiencies. The application was then
forwarded 10 the Commissioners for formal review.

14.  The Ravalli County Planning Board conducted public meetings on this
subdivision proposal on March 6, 2013, March 13, 2013, March 20, 2013, April 17, 2013, and
April 18, 2013. In oral and written comments, BFP, other members of the public, and state and
federal agencies raised in substantial form the issues that are the subject of this lawsuit,
explaining why the application and environmental assessment were incomplete and failed to
address the requircments of the Montana Subdivision and Platting Act (“the Subdivision Ac1™).

Of the people testifying at the Planning Board hearings, over 95% voiced opposition 1o the
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subdivision as proposed. The Planning Board failed 1o substantively respond to all of the
rclevant and appropriate comments and the supporting documentation.

1S.  Defendant Board of County Commissioners held public hearings on June 3, 11, 27
and 28, 2013. Plaintiff’s members submitted extensive wrilten and oral comments raising the
issues presented in the present lawsuit during these hearings. Public testimony by citizens and
other organizations voiced many of these same concerns and overwhelmingly requested that the
Board deny the preliminary plat in its present configuration.

16.  On August 14, 2013, the Board issucd its Preliminary Plat Decision for Legacy
Ranch ("Preliminary Plat Decision”) approving the preliminary plat for the Legacy Ranch
subdivision subject 1o a number of requirements as conditions of final plat approval. The
decision failed to respond meaningfully to the oral and written comments and evidence
submitted by the public. Moreover, the conditions containcd in the decision failed to adequately
mitigate the potential effects of the subdivision in numerous substantive areas identificd during
the review and comment process. The Preliminary Pat Decision is a final Board decision subject
to judicial review,

17.  The information furnished by the subdividers in support of their application is
incomplete and is not adequate to allow the Board to properly review the primary criteria under
§76-3-608, MCA, and the Ravalli County Subdivision Regulations. The environmental
assessment and community impact report are inadcquate under § 76-3-603, MCA.

COUNT ONE
(Violation of the Montana Subdivision and Platting Act)

18.  Plaintiff realleges all counts as if set forth in full.
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19.  The Subdivision Act requires an applicant for a major subdivision to submit an
environmental assessment that evaluates, among other things, the probable impact of the
proposed subdivision on seven primary review criteria, as well as a community impact
assessment evaluating impacts on local services and schools. § 76-3-603, MCA. The
environmental assessment and community impact report are the principal means of ensuring the
Board has adequate information to determine whether the proposal meets the primary review
criteria set forth in § 76-3-608, MCA as well as meet their obligation to protect the environment
under Articles II and IX of the Montana Constitution. The environmental assessment must
consider and discuss all relevant information. An inadequalte environmental assessment cannot
serve as the basis for lawful subdivision review.

20. The Subdivision Act, §76-3-608(3) (a), MCA, requires the Board 1o base its
decision on the Legacy Ranch preliminary plat on whether the proposal, based on full review and
public comment, meets seven primary review criteria. These criteria include the subdivision’s
effects on the impact on agriculture, agricultural water user facilities, local services, the natural
environment, wildlife, wildlife habitat, and public health and safety;

21.  Where a proposed subdivision would have potentially significant effects on any of
the primary revicw criteria, §76-3-608(4), MCA empowers the Board to require mitigation
measures 10 address these impacts.

22.  During the review of the Legacy Ranch application, members of the public, as
well as state and federal agencies, presented specific information showing the proposal would
have potentially significant impacts on the resources protected by the primary review criteria in
many ways, and explaining how the environmental assessment, community impact assessment

and other information supplied by the applicant did not adequately address the review criteria.
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Plaintiff’s comments addressed the following deficiencies in the record. These deficiencies

enumerated below are by way of example and are not intended as a complete recitation of all

deficiencies in the record. Plaintiffs provided:

a.

Information showing that the subdivision will restrict movement of wildlife
along one of the most significant remaining migration corridors in the Bitterroot
Valley.

Information showing that the subdivision will cause contamination by
pollutants, including pollutants not regulated by the Montana Water Quality
Act, to surface and ground waters in the project area, including the Lee Metcalf
Wildlife Refuge and the Bitterroot River, and also walter depletion issues arising
from the subdivision’s use of water.

Information showing that the subdivision will substantially increasc human
impacts to wildlife on the Refuge through increased visitation and trespass,
increased poaching, increased predation by housecats, increased mortality by
automobiles, decreased use of habitats, and other factors, leading to the
impairment of the Refuge and loss of enjoyment by the public

Information on public health, safety and welfare on the Eastside Highway,
Porter Hill Road, Highway 93 because of increased traffic on substandard roads
without requiring the necessary improvements 1o protect public health and
safety;

Information on impacts on the public school system, fire and policc protection

and other social and safety services;
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f. Information on impacts on adjoining property owners including potential
diminution of property values;
g- Information on impacts lo the degradation of the Metcalf Refuge as an
economic asset to the County;
h. Information on impacts from increased air pollution.
23.  Plaintiff and its members also presented information regarding substantial and
effective mitigation measures 10 minimize hamm to the resources covered by the seven review
Eriteria in § 76-3-608, MCA. The Board did not adequately consider or address these proposed
measures, much less adopt them.

24, Inits August 14, 2013 Preliminary Plat Decision, the Board failed to substantively
address ~ and in many cases, even acknowledge - the potentially significant impacts identified
during the review process including but not limited 1o those stated in Paragraph 17 above. The
failure in the record, including the environmental assessment, 1o address and respond to the
comments of the BFP, the public, and government agencies, and to fully and adequately address
potential impacts under the review criteria, renders the final decision arbitrary, capricious, and
unlawful under thc MSPA.

25.  The mitigation measures set forth in the August 14 Preliminary Plat Decision, fail
1o adequately address the potentially significant impacts identified in the review process. Many
of the mitigation measures depend on voluntary compliance and future actions beyond the
Board’s control, and are therefore arbitrary and capricious and inadequate as a matter of law.

26.  Inits review and approval of the Legacy Ranch subdivision application, the Board
has failed to comply, or require the subdividers to comply, with the Subdivision Act. The failure

to consider relevant information supplied during the review pracess, to require preparation of an
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adequate environmental and community impact assessment, and to adequately address and
mitigate impacts to seven review criteria under §76-3-608, MCA, is arbitrary and capricious and
in violation of the law.
COUNT TWO
(Violation of the Montana Subdivision and Platting Act - Effects on Agriculture)

27.  Plaintiff realleges, as if fully set forth herein, each and every allegation contained
in the preceding paragraphs.

28. The Montana Subdivision and Platting Act, MCA §76-3-608, requires the Board 10
base its decision on the Legacy Ranch preliminary plat on, inter alia, the effects the proposal will
have on agriculture, |

29.  The amended Ravalli County subdivision regulations require only that the Board,
in considering a preliminary plat application, consider the impacts of the proposal on “adjacent
agriculture.” The Ravalli County regulation is different than the plain language requirement of
the MSPA regarding agriculture.

30.  The narrower wording of the Jocal regulation cannot serve to abrogate or limit the
mandatory provisions of §76-3-608(3), MCA, which require the Board to consider the proposed
subdivision’s effects on “agriculture,” not merely on “adjacent agriculture.”

31.  During the review of the Legacy Ranch application, members of the public
presented specific information showing the proposal would have potentially significant impacts
on agriculture, both on the subject parcels themselves and in the surrounding area of Ravalli
County. The Planning Board stated it would limit its consideration to information on “adjacent
agriculture” as directed by its subdivision rcgulations. The Defendant then falsely assumed that

the Planning Board addressed adjacent agriculture which it did not do. The Defendant relied on
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the Staff Report which also did not address adjacent agriculture, because it was not required by
applicable county regulations.

32.  Inits Preliminary Plat Decision, the Board failed to substantively address ~ and in
many cases, even acknowledge — the potentially significant impacts to agriculture in the project
area identified during the review process.

33.  Inits August 14 Preliminary Plat Decision, the Board failed 10 adopt reasonable
mitigation measures to minimize the potentially significant impacts to agriculture identified by
the Plaintiffs.

3. Inis rcﬁew and approval of the Legacy Ranch subdivision application, the Board
has failed to comply, or require the subdivider to comply, with the Montana Subdivision and
Platting Act regarding adjacent agriculture.

COUNT THREE
(Illegal approval of futurc phases of the proposed Subdivision)

35.  Plaintiff realleges, as if fully set forth herein, each and every allegation contained
in the preceding paragraphs.

36.  The Board's August 14, 2013 Preliminary Plat Decision approves all 15 phases of
the Legacy Ranch Subdivision, which would be built out over the course of more than three and
a half decades. The Developer retains control over the timing of the subsequent phases.

37.  The baseline information that is necessary to determine the impacts of the
construction of future phases of the subdivision will change substantially during the many years

between the Board’s decision and the lime final plats are filed and construction begins.
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38.  Itis impossible to know in advance how these baselines will change. Changes
will depend on factors such as future population growth, development patterns, traffic patterns,
wildlife populations, habitat conditions, hunting pressure, changes in climate, and many others.

39.  Because it cannot know how baseline conditions will change over the course of
the next three decades, the Board issued its August 14, 2013 Preliminary Plat Decision without
sufficient information to determine whether phases 2 through 15 of the Legacy Ranch
subdivision will comply with the primary review criteria set forth in MCA § 76-3-608.

40.  Under MCA § 76-3-610(2), the Board’s decision 1o approve all 15 phases of the
Legacy Ranch Subdivision in advance prohibits it from imposing any additional mitigation
mcasures as conditions for approving the final plat for any of those phases.

41. By approving the preliminary plat for all 15 phases of the Legacy Ranch
Subdivision, the Board has foreclosed its legal authority 10 impose mitigation measures that will
necessary to cnsure the subdivision complies with the primary review criteria set forth in § 76-3-
608, MCA.

42.  The Board’s August 14, 2013 Preliminary Plat Decision, because it approves
future phases without the ability to modify them, is arbitrary, capricious, unreasonable, an abuse
of the Board’s discretion, and contrary to the Montana Subdivision and Platting Act.

COUNT FOUR
(Violation of the right to meaningful public participation)

43.  Plaintiff realleges, as if fully set forth herein, each and every allegation contained
in the preceding paragraphs.

44.  Article 11, §8 of the Montana Constitution and MCA § 2-3-111 guarantee the

public’s right to meaningful participation in government processes.
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45.  The Board’s August 14 Preliminary Plat Decision is fundamentally and materially
different from the Board's discussions at the public hearings, which were based on the report of
the Ravalli County Planning Board staff. The Findings and Conclusions are based in part on
material information that was not presented prior to the close of public comment, and they
extensively re-work and re-state the findings and conclusions of the Planning Board.

46. By failing to provide the public with the opportunity 1o comment on its final
decision, which was so fundamentally different from what was contemplated at the public
hearing, the Board violated the Plaintiffs’ right to meaningfully participate in the decision
making process.

47. The Board further violated Plaintiff’s members right to meaningfully participate in
government when it ignored or brushed aside their comments made on the record without
providing a rcasonable substantive response and addressing their concerns.

COUNT FIVE
(Vielation of the constitutional right to a clean and healthful environment)

48.  Plaintiff realleges, as if fully set forth herein, each and every allegation contained
in the preceding paragraphs.

49.  Article I], § 3 of the Montana Constitution provides that citizens have the right to
a clean and healthful environment.

50.  Anicle IX, § 1(1) of the Montana Constitution requires the state and its political
subdivisions “to maintain and improve a clean and healthful environment in Montana for present

and future generations.”
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51.  For the reasons stated hercin, the Board's approval of the Legacy Ranch
preliminary plat as set forth in its August 14, 2013 Preliminary Plat Decision violates the
Plaintiffs’ rights under Article 11, §3 and Article 1X, §(1)(1) of the Montana Constitution.

COUNT SIX
(Violation of the constitutional duty to provide adequate
remedies to prevent degradation)

52, Plaintiff realleges, as if fully sct forth herein, each and every allegation contained
in the preceding paragraphs.

53.  Article IX, § 1(1) of the Montana Constitution requires the legislature 1o “provide
adequate remedies for the protection of the environmental life support system from degradation
and providc adequate remedies to prevent unreasonable depletion and degradation of natura)
resources.”

54.  For the reasons set forth above, the Board's approval of the Lcgacy Ranch
preliminary plat as set forth in its August 14, 2013 Preliminary Plat Decision will allow
unreasonable degradation of the environmental lifc support system.

55.  For the reasons set forth herein, the Board’s approval of the Legacy Ranch
preliminary plat as set forth in its August 14, 2013 Preliminary Plat Decision will allow
unreasonablc depletion and degradation of natural resources.

56.  To the extent the Montana Subdivision and Platting Act and Ravalli County
Subdivision Regulations are found to authorize the unrcasonable degradation and depletion
allowed by the Board’s Preliminary Plat Decision, those laws are contrary 10 Article IX, § 1 of

the Montana Constitution,
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COUNT SEVEN
(Failure to Use Proper Subdivision Regulations)

57. Plaintiff realleges all allegations as if sct forth in full.

58. This subdivision was proposed in 2006. Review of the proposal commenced under
the subdivision regulations in effect at that time.

59. In 2012 the County encouraged the developer to urge the County to use new
regulations adopted in 2012 that are on their face more lenient and favorable 10 the developer and
hence less protective of public resources. Encouraging the developer 1o use more lenient
regulations for the largest and most impactful subdivision in Ravalli County history is a breach
of the public trust entrusted to the Planning Dcpartment and Ravalli County.

60. As a matter of law the Board erred in adopting a preliminary plat based on 2012
regulations when the application was filed in 2006 and the Planning Department used the
cxisting regulations for the first six years of the review process.

COUNT SEVEN
(Application for Declaratory Judgment)

61.  Plaintiff realleges, as if fully set forth herein, each and every allegation contained
in the preceding paragraphs.

62.  Pursuant to the provisions of the Montana Uniform Declaratory Judgment Act,
§27-8-101, et seq., MCA, Plaintiffs seek and arc entitled to a determination of the issues outlined
above in Count Onc through Count Seven, as well as a declaration of the rights of the parties
under the Montana Subdivision and Platting Act, the Montana Constitution, the Ravalli County

Subdivision Regulations, and any other provisions of governing law.
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REQUEST FOR RELIEF

Based on the foregoing, the Plaintiffs request the following relief:

1. A declaratory judgment stating that the Board’s August 14, 2013 Preliminary Plat
Decision approving the Legacy Ranch Subdivision is contrary to law for the reasons set forth
herein.

2. An order setting aside the Board's August 14, 2013 Preliminary Plat Decision and
directing that the Board require the subdivider to submit a new preliminary plat application and
to comply with all requirements of the Subdivision and Platting Act and all applicable law before
reaching a decision approving or denying the preliminary plat for the reasons set forth herein.

3. For their reasonable attorney fees and costs of suit.

4, For any additional relicf as the Court deems just.
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Dated lhis/ Q day of September, 2013

Mol P L0l

Jack R. Tuholske

A\lgrney for Plaintiff/Petitioner
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